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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

j udgment  of  t he c i r cui t  cour t .   Thi s case i nvol ves st at ement s 

made dur i ng what  was undi sput edl y a non- cust odi al  i nt er r ogat i on 

of  def endant  Denni s D.  Lemoi ne.   The i ssue bef or e t hi s cour t  i s 

whet her  t he st at ement s wer e i nvol unt ar y.   I f  t he st at ement s wer e 

i nvol unt ar y,  t he next  appr opr i at e st ep i s t o det er mi ne whet her  

t he st at e has pr oved beyond a r easonabl e doubt  t hat  t he 

                                                 
1 St at e v.  Lemoi ne,  No.  2010AP2597,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Sept .  15,  2011) .    
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admi ssi on of  t he unconst i t ut i onal l y obt ai ned st at ement s di d not  

i mpel  Lemoi ne t o t est i f y i n or der  t o over come t hei r  i mpact  at  

t r i al . 2  

¶2 Lemoi ne chal l enged t he st at ement s pr i or  t o t r i al  on 

t he gr ounds t hat  t hey wer e i nvol unt ar y.   The ci r cui t  cour t  f or  

Sauk Count y,  t he Honor abl e Guy Reynol ds pr esi di ng,  r evi ewed a 

v i deo r ecor di ng of  t he i nt er r ogat i on,  f ound t hat  Lemoi ne' s 

st at ement s wer e vol unt ar y under  t he t ot al i t y of  t he 

c i r cumst ances,  and al l owed admi ssi on of  t he st at ement s at  t r i al .   

Lemoi ne t hen t est i f i ed at  t r i al  and was convi ct ed.   He appeal ed 

on t he gr ounds t hat  t he st at ement s wer e i nvol unt ar y and wer e 

t hus i mpr oper l y admi t t ed.   The cour t  of  appeal s assumed 

wi t hout  deci di ng t hat  t he st at ement s wer e i nvol unt ar y but  hel d 

t hat  i n l i ght  of  t he ot her  evi dence pr oduced at  t r i al ,  i ncl udi ng 

t he def endant ' s t est i mony,  t he admi ssi on of  t he st at ement s was 

har ml ess er r or .  The cour t  of  appeal s deni ed Lemoi ne' s mot i on f or  

r econsi der at i on.   

¶3 We hol d t hat  t he admi ssi on of  Lemoi ne' s st at ement s at  

t r i al  was not  er r or  because,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t he st at ement s wer e vol unt ar y.   The wel l -

est abl i shed t est  f or  vol unt ar i ness bal ances t he per sonal  

char act er i st i cs of  t he def endant  agai nst  pr essur es i mposed by 

l aw enf or cement  of f i cer s t o det er mi ne i f  t he pr essur es exceeded 

                                                 
2 That  det er mi nat i on i s made under  t he st andar ds set  f or t h 

i n Har r i son v.  Uni t ed St at es,  392 U. S.  219 ( 1968) ,  and St at e v.  
Anson,  2005 WI  96,  282 Wi s.  2d 629,  698 N. W. 2d 776;  a di scussi on 
of  t hese cases i s cont ai ned i n ¶35- 36,  i nf r a.  
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t he def endant ' s abi l i t y  t o r esi st .   St at e v .  Cl appes,  136 

Wi s.  2d 222,  236,  401 N. W. 2d 759 ( 1987) .   Not hi ng about  Lemoi ne 

made hi m par t i cul ar l y vul ner abl e;  he was 22 year s ol d,  had 

ear ned a hi gh school  equi val ency di pl oma ( HSED) ,  hel d a j ob as a 

t r uck dr i ver ,  was f ami l i ar  wi t h one of  t he i nt er vi ewi ng 

of f i cer s,  and was asser t i ve enough t o voi ce hi s di scomf or t  wi t h 

a f emal e of f i cer ' s pr esence,  a concer n t he pol i ce accommodat ed.   

The i nt er r ogat or  over st at ed t he evi dence agai nst  Lemoi ne and 

pr ovi ded Lemoi ne wi t h i ncent i ves t o gi ve i nf or mat i on,  i ncl udi ng 

a pr omi se t hat  Lemoi ne woul d not  be j ai l ed f or  t he ni ght  i f  he 

t ol d t he " t r ue st or y. "   When bal anced,  however ,  agai nst  t he 

char act er i st i cs of  Lemoi ne,  t he t act i cs used by t he pol i ce i n 

t he 75 t o 80 mi nut e i nt er r ogat i on di d not  r i se t o t he l evel  of  

bei ng coer ci ve.   Ther ef or e,  i t  was not  er r or  f or  t he c i r cui t  

cour t  t o admi t  t he vol unt ar y st at ement s at  t r i al .   Accor di ngl y,  

t hough our  anal ysi s di f f er s f r om t hat  of  t he cour t  of  appeal s,  

we af f i r m i t s deci s i on.   

I .  BACKGROUND3 

¶4 On t he mor ni ng of  Apr i l  23,  2007,  Lemoi ne vi s i t ed a 

f r i end at  hi s f r i end' s house.   Lemoi ne' s f r i end' s f i ve- year - ol d 

daught er ,  Cai t l i n B. ,  r et ur ned home f r om Head St ar t  and want ed 

t o j ump on t he t r ampol i ne i n t he backyar d.   Lemoi ne of f er ed t o 

go wi t h her  and wat ch her ,  and he sat  on t he st eps on t he back 

                                                 
3 The f ol l owi ng f act s ar e t aken f r om t r i al  t est i mony and 

exhi bi t s.  
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por ch whi l e wat chi ng Cai t l i n.   At  some poi nt ,  Cai t l i n came t o 

Lemoi ne and sat  on hi s l ap.    

¶5 Four  days l at er ,  Cai t l i n t ol d her  par ent s t hat  whi l e 

she was si t t i ng on Lemoi ne' s l ap on Apr i l  23 he " pul l ed her  

dr ess up and pul l ed down her  under wear  and put  hi s f i nger  i n her  

pee- pee. "   Cai t l i n' s mot her  r epor t ed t he i nci dent  t o t he Sauk 

Count y Sher i f f ' s  Depar t ment ,  and on Apr i l  29,  Cai t l i n under went  

a sexual  assaul t  exam at  Mer i t er  Hospi t al  i n Madi son.   The next  

day,  Det ect i ve St acy McCl ur e i nt er vi ewed Cai t l i n.   McCl ur e asked 

Cai t l i n r epeat edl y i f  she had been gi ven a " bad t ouch, "  and 

i ni t i al l y ,  Cai t l i n di d not  i mpl i cat e Lemoi ne.   Af t er  a t en-

mi nut e br eak dur i ng whi ch Cai t l i n had cont act  wi t h her  mot her ,  

Cai t l i n t ol d McCl ur e t hat  Lemoi ne pul l ed down her  under wear  and 

t ouched her  " pee- pee. "   

¶6 Lat er  t hat  day,  McCl ur e cal l ed Lemoi ne and r equest ed 

t hat  he come t o t he sher i f f ' s  depar t ment .   Lemoi ne ar r i ved about  

an hour  l at er .   I ni t i al l y ,  McCl ur e i nt er vi ewed Lemoi ne al one;  

she was l at er  j oi ned by Li eut enant  Mi chael  St oddar d.   The 

i nt er vi ew,  whi ch l ast ed 75 t o 80 mi nut es,  t ook pl ace i n a smal l ,  

wi ndowl ess of f i ce at  t he sher i f f ' s  depar t ment  and was r ecor ded.   

No one advi sed Lemoi ne of  hi s Mi r anda4 r i ght s or  t ol d hi m he was 

f r ee t o l eave.   At  one poi nt ,  when Lemoi ne' s phone made a sound,  

St oddar d t ol d Lemoi ne he coul d answer  i t .   

¶7 No one ar gues t hat  coer ci ve conduct  t ook pl ace dur i ng 

t he f i r st  45 mi nut es of  t he i nt er vi ew.   Dur i ng t hat  t i me,  

                                                 
4 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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Lemoi ne st at ed t hat  he had st opped by Cai t l i n' s par ent s '  house 

on t he day i n quest i on and t hat  he wat ched Cai t l i n bounce on her  

t r ampol i ne br i ef l y unt i l  he wal ked away " because i t  was bor i ng. "   

Lemoi ne r epeat edl y deni ed t hat  Cai t l i n sat  on hi s l ap or  was 

al one wi t h hi m.   When t ol d t hat  Cai t l i n c l ai med t o have sat  on 

hi s l ap,  Lemoi ne sai d t hat  Cai t l i n " doesn' t  t el l  t he t r ut h"  and 

was a t r oubl ed chi l d so he " avoi d[ s]  her  at  al l  cost s. "   He 

f ur t her  sai d t hat  Cai t l i n had hi t  hi m i n t he back of  t he head 

wi t h a chai r  once and had " smacked"  hi m wi t h wr enches.  

¶8 Af t er  a br eak dur i ng whi ch McCl ur e br i ef l y l ef t  t he 

r oom,  St oddar d j oi ned t he i nt er vi ew.   St oddar d t ol d Lemoi ne t hat  

he di d not  bel i eve hi s st or y and t hat ,  i f  he woul d " come cl ean, "  

t he of f i cer s coul d hel p hi m out  " by not  maki ng a bi g pr oduct i on 

i n t he [ newspaper ] . "  St oddar d al so t ol d Lemoi ne t hat  Cai t l i n 

had j ust  " gone t hr ough some ver y l engt hy medi cal  pr ocedur es"  and 

t hat  t hey wer e awai t i ng t he r esul t s.   St oddar d sai d,  " I  don' t  

t hi nk i t ' s  goi ng t o l ook good f or  you when"  t he t est  r esul t s 

come i n.   Lemoi ne asked how many year s of  i ncar cer at i on he woul d 

f ace i f  he admi t t ed t o t he al l egat i ons,  t o whi ch St oddar d 

r epl i ed t hat  he di d not  know,  but  t hat  t he cr i me was a f el ony.   

Lemoi ne expr essed concer n t hat  he woul d be unabl e t o cont i nue 

wor ki ng as a t r uck dr i ver  wi t h a f el ony convi ct i on,  but  St oddar d 

assur ed hi m t hat  a f el ony convi ct i on woul d not  pr event  hi m f r om 

dr i v i ng a t r uck.  

¶9 St oddar d descr i bed t hr ee di f f er ent  scenar i os:  " We can 

ar r est  you and put  you i n j ai l ,  and you wi l l  go t o cour t  

t omor r ow.   We gi ve you a c i t at i on and send you down t he r oad.   
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Or  we can do not hi ng and wai t  unt i l  we' ve got  ever yt hi ng. "   

Lemoi ne r equest ed a c i t at i on t o whi ch St oddar d r epl i ed,  " No.   

I ' m not  goi ng t o gi ve you t he choi ce. "   At  t hat  t i me,  Lemoi ne 

voi ced hi s di scomf or t  wi t h havi ng McCl ur e pr esent ,  and she l ef t  

t he r oom.   Lemoi ne st at ed,  " I ' m comf or t abl e wi t h you. "   Lat er ,  

Lemoi ne asked what  a f el ony and ci t at i on wer e,  and St oddar d 

expl ai ned t hat  wi t h a c i t at i on,  Lemoi ne coul d ask f or  t i me t o 

get  hi s af f ai r s i n or der  and come back t o make an i ni t i al  cour t  

appear ance at  a l at er  dat e,  wher eupon he woul d ent er  a pl ea and 

say " I ' m not  gui l t y of  t hi s. "     

¶10 St oddar d al so pr omi sed Lemoi ne t hat  i f  Lemoi ne gave 

t he " t r ue st or y .  .  .  t oday"  he woul d not  " spend t he ni ght  i n 

j ai l "  and t hat  t hi s woul d " gi ve you t i me t o cal l  an 

at t or ney .  .  .  [ o] t her wi se,  you know,  we can l ock you up,  i f  we 

choose t o do so. "   St oddar d expl ai ned t hat  i n j ai l  Lemoi ne woul d 

not  " be abl e t o make any phone cal l s or  anyt hi ng. "   St oddar d 

t hen encour aged Lemoi ne t o t al k t o t he di st r i ct  at t or ney so t hat  

" i t  doesn' t  end up i n cour t "  or  " i n t he publ i c f or um. "   Lemoi ne 

sai d t hat  he woul d admi t  t o t he al l egat i ons i f  St oddar d woul d 

pr omi se i n wr i t i ng t hat  he woul d not  be t aken t o j ai l .    

¶11 Lemoi ne t hen expl ai ned t hat  when he was si t t i ng on t he 

back por ch,  Cai t l i n j umped ont o hi s l ap and t hat  as he pi cked 

her  up f r om hi s l ap he pl aced hi s hand on her  pr i vat e ar ea and 

r ubbed t he ar ea over  t he under wear  f or  " 10,  15 seconds. "   Af t er  

r epeat edl y denyi ng t o St oddar d t hat  t her e was ski n- t o- ski n 

cont act ,  he event ual l y admi t t ed t hat  t her e was.   Lemoi ne 

char act er i zed t he i nci dent  as " t he st upi dest  t hi ng I ' ve ever  
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done"  and sai d t hat  he " al most  wr ecked"  hi s mot or cycl e on t he 

way t o t he pol i ce st at i on because he knew why he was bei ng 

cal l ed i n.   Lat er ,  dur i ng a br eak i n whi ch he was al one i n t he 

i nt er vi ew r oom,  he sai d t o hi msel f ,  " I  can' t  bel i eve I  di d 

t hi s. "   Lemoi ne was i ssued a c i t at i on and r el eased.  He was 

subsequent l y char ged wi t h f i r st  degr ee sexual  assaul t  of  a chi l d 

i n v i ol at i on of  Wi s.  St at .  § 948. 02( 1) ( e) . 5  

¶12 Pr i or  t o t r i al ,  Lemoi ne moved t o suppr ess t he 

st at ement s as coer ced and t her ef or e i nadmi ssi bl e. 6  The ci r cui t  

cour t  r evi ewed t he vi deo and t he t r anscr i pt  of  t he i nt er vi ew,  

r ecei ved br i ef i ng and deci ded at  a hear i ng t hat  t he st at ement s 

wer e vol unt ar y. 7  Por t i ons of  t he v i deo wer e admi t t ed at  t r i al ,  

and Lemoi ne t est i f i ed.   A j ur y f ound Lemoi ne gui l t y af t er  a 

f our - day t r i al .    

                                                 
5 The cour t  of  appeal s not ed an er r or  i n t he j udgment  of  

convi ct i on;  t he j udgment  of  convi ct i on st at ed t hat  “ Lemoi ne was 
f ound gui l t y of  Wi s.  St at .  § 948. 02( 1) ( b) ,  sexual  i nt er cour se 
wi t h a per son who has not  at t ai ned t he age of  t wel ve year s,  
when,  i n f act ,  he was f ound gui l t y of  v i ol at i ng § 948. 02( 1) ( e) ,  
sexual  cont act  wi t h a per son who has not  at t ai ned t he age of  
t hi r t een year s. ”   St at e v.  Lemoi ne,  No.  2010AP2597,  n.  1,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  15,  2011) .   The cour t  
of  appeal s,  consi st ent  wi t h Rober t s v.  St at e,  41 Wi s.  2d 537,  
547,  164 N. W. 2d 525 ( 1969) ,  modi f i ed t he j udgment  t o r ef l ect  t he 
cor r ect  st at ut or y v i ol at i on.   I d.  

6 Lemoi ne concedes t hat  he was not  i n cust ody and t her ef or e 
acknowl edges t hat  t he st at ement  was not  obt ai ned i n v i ol at i on of  
Mi r anda,  384 U. S.  436,  whi ch r equi r es pol i ce t o gi ve cer t ai n 
war ni ngs pr i or  t o cust odi al  i nt er r ogat i ons.  

7 The ci r cui t  cour t  made i t s det er mi nat i on af t er  havi ng t he 
benef i t  of  wat chi ng a v i deo of  t he i nt er r ogat i on.    
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¶13 Lemoi ne appeal ed t he convi ct i on on t he gr ounds t hat  

hi s st at ement s wer e i nvol unt ar y and t her ef or e wr ongf ul l y 

admi t t ed at  t r i al .   The cour t  of  appeal s af f i r med t he convi ct i on 

by assumi ng wi t hout  deci di ng t hat  t he st at ement s wer e 

i nvol unt ar y and t hen f i ndi ng t he admi ssi on of  t he st at ement s t o 

be har ml ess er r or .   Lemoi ne moved f or  r econsi der at i on f or  

f ai l ur e t o conduct  a Har r i son/ Anson anal ysi s,  and t he cour t  of  

appeal s deni ed i t ,  st at i ng,  " we have al r eady addr essed and 

r ej ect ed Lemoi ne' s Har r i son ar gument  by hol di ng t hat  an er r or  

was har ml ess.   Not hi ng i n t he mat er i al s submi t t ed causes us t o 

r econsi der  our  deci s i on. "   St at e v.  Lemoi ne,  No.  2010AP2597,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Oct .  13,  2011) .   Lemoi ne 

pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed.    

I I .  STANDARD OF REVI EW 

¶14 Thi s case pr esent s an oppor t uni t y t o appl y our  case 

l aw on vol unt ar y st at ement s and det er mi ne whet her ,  under  t he 

t ot al i t y of  t he c i r cumst ances,  a st at ement  was made vol unt ar i l y  

and i s admi ssi bl e agai nst  a def endant .   The due pr ocess t est  of  

vol unt ar i ness " t akes i nt o consi der at i on t he t ot al i t y of  al l  t he 

sur r oundi ng ci r cumst ances – bot h t he char act er i st i cs of  t he 

accused and t he det ai l s of  t he i nt er r ogat i on. "   Di cker son v.  

Uni t ed St at es,  530 U. S.  428,  434 ( 2000)  ( c i t at i ons omi t t ed) .   A 

st at ement  i s vol unt ar y i f  t he pr essur es exer t ed by t he pol i ce do 

not  exceed t he def endant ' s abi l i t y  t o r esi st .   St at e v.  Cl appes,  

136 Wi s.  2d at  236.   The St at e must  show vol unt ar i ness by a 

pr eponder ance of  t he evi dence.   Lego v.  Twomney,  404 U. S.  477,  



No.  2010AP2597- CR   

 

9 
 

489 ( 1972) ;  St at e v.  Jer r el l ,  C. J. ,  2005 WI  105,  ¶17,  283 Wi s.  

2d 145,  699 N. W. 2d 110.    

¶15 Mot i ons t o suppr ess evi dence on const i t ut i onal i t y 

gr ounds ar e r evi ewed by t hi s cour t  wi t h a t wo- pr ong anal ysi s.   

St at e v.  Fel i x,  2012 WI  36,  ¶22,  339 Wi s.  2d 670,  811 N. W. 2d 

775.   " Fi r st ,  we r evi ew t he ci r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  f act ,  and wi l l  uphol d t hem unl ess t hey ar e c l ear l y 

er r oneous.   Second,  we r evi ew t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t hose f act s de novo. "  I d.   See al so St at e v.  

Hoppe,  2003 WI  43,  ¶34,  261 Wi s.  2d 294,  661 N. W. 2d 407.    

I I I .  ANALYSI S 

¶16 No one di sput es t he f i ndi ngs of  hi st or i cal  f act  made 

by t he c i r cui t  cour t ,  so we t ur n t o t he det er mi nat i on of  whet her  

Lemoi ne' s st at ement s wer e vol unt ar y.    

A.  Vol unt ar i ness of  Lemoi ne' s St at ement s 

¶17 Wher e a def endant  r ai ses a vol unt ar i ness chal l enge,  

t he St at e must  pr ove by a pr eponder ance of  t he evi dence t hat  t he 

st at ement s made by t he def endant  wer e vol unt ar y.   Jer r el l  C. J. ,  

283 Wi s.  2d 145,  ¶17.   I f  i nvol unt ar y st at ement s wer e admi t t ed 

at  t r i al ,  t he admi ssi on coul d v i ol at e due pr ocess r i ght s.  Roger s 

v.  Ri chmond,  365 U. S.  534,  540 ( 1961) ,  see St at e v.  McManus,  152 

Wi s.  2d 113,  130,  447 N. W. 2d 654 ( 1989) .   " A def endant ' s 

st at ement s ar e vol unt ar y i f  t hey ar e t he pr oduct  of  a f r ee and 

unconst r ai ned wi l l ,  r ef l ect i ng del i ber at eness of  choi ce,  as 

opposed t o t he r esul t  of  a conspi cuousl y unequal  conf r ont at i on 

i n whi ch t he pr essur es br ought  t o bear  on t he def endant  by 
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r epr esent at i ves of  t he St at e exceeded t he def endant ' s abi l i t y  t o 

r esi st . "  Hoppe,  261 Wi s.  2d 294,  ¶36 ( c i t at i ons omi t t ed) .   

¶18 We make t he det er mi nat i on i n l i ght  of  al l  of  t he f act s 

sur r oundi ng t he i nt er vi ew and deci ded under  t he t ot al i t y of  t he 

c i r cumst ances,  bal anci ng t he def endant ' s r el evant  per sonal  

char act er i st i cs wi t h t he pr essur es i mposed by t he pol i ce.   I d. ,  

¶38.   Thi s Cour t  descr i bed t he t est  i n det ai l  i n Hoppe.    

The r el evant  per sonal  char act er i st i cs of  t he def endant  
i ncl ude t he def endant ' s age,  educat i on and 
i nt el l i gence,  physi cal  and emot i onal  condi t i on,  and 
pr i or  exper i ence wi t h l aw enf or cement .  The per sonal  
char act er i st i cs ar e bal anced agai nst  t he pol i ce 
pr essur es and t act i cs whi ch wer e used t o i nduce t he 
st at ement s,  such as:  t he l engt h of  t he quest i oni ng,  
any del ay i n ar r ai gnment ,  t he gener al  condi t i ons under  
whi ch t he st at ement s t ook pl ace,  any excessi ve 
physi cal  or  psychol ogi cal  pr essur e br ought  t o bear  on 
t he def endant ,  any i nducement s,  t hr eat s,  met hods or  
st r at egi es used by t he pol i ce t o compel  a r esponse,  
and whet her  t he def endant  was i nf or med of  t he r i ght  t o 
counsel  and r i ght  agai nst  sel f - i ncr i mi nat i on.  

I d. ,  ¶39 ( c i t at i ons omi t t ed) .    

¶19 The par t i es di sagr ee on t he appl i cat i on of  t he f act s 

t o t hat  t est .   Lemoi ne asser t s t hat  hi s per sonal  char act er i st i cs 

make hi m suscept i bl e t o pol i ce pr essur e because he was young,  

i nexper i enced wi t h pol i ce,  and desper at e t o keep hi s j ob and t o 

st ay out  of  j ai l .   He al so asser t s t hat  t he i nt er r ogat i on 

t act i cs amount ed t o coer ci ve pol i ce conduct .   Lemoi ne 

speci f i cal l y poi nt s t o f i ve t hi ngs:  ( 1)  t he pr omi se not  t o put  

Lemoi ne i n j ai l  i n exchange f or  t he " t r ue st or y, "  ( 2)  t he 

st at ement  t hat  St oddar d can hel p Lemoi ne out  by keepi ng t he case 

out  of  t he paper s and t he " publ i c f or um, "  ( 3)  t he st at ement  t hat  
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Lemoi ne cannot  make phone cal l s i n j ai l ,  i mpl y i ng a r est r i ct i on 

on cont act i ng an at t or ney,  ( 4)  t he exagger at i on of  t he evi dence 

agai nst  Lemoi ne,  and ( 5)  t he f ai l ur e t o advi se Lemoi ne of  hi s 

Mi r anda r i ght s.   Lemoi ne ar gues t hat  t he t ot al i t y of  t he 

c i r cumst ances t est  i s  not  a checkl i st  of  f act or s t aken 

i ndi v i dual l y;  i nst ead,  cer t ai n t hi ngs,  l i ke t he char act er i st i cs 

of  t he def endant ,  may i ncr ease t he coer ci ve i nf l uence of  ot her  

t act i cs.   Her e,  Lemoi ne ar gues t hat  under  t he t ot al i t y of  t he 

c i r cumst ances,  t he pol i ce t act i cs over came Lemoi ne' s abi l i t y  t o 

r esi st  and made i t  i mpossi bl e f or  Lemoi ne t o make st at ement s 

r epr esent i ng hi s f r ee and unconst r ai ned wi l l .  

¶20 The St at e ar gues t hat  Lemoi ne' s st at ement s wer e 

vol unt ar y under  t he t ot al i t y of  t he c i r cumst ances.   I t  ar gues 

t hat  t he r el evant  per sonal  char act er i st i cs of  Lemoi ne show t hat  

at  t he t i me of  t he i nt er vi ew,  he was not  par t i cul ar l y 

vul ner abl e.   He was an adul t ,  he hel d a good j ob,  and despi t e 

dr oppi ng out  of  hi gh school ,  he was i nt el l i gent  enough t o have 

ear ned an HSED.  Dur i ng t he i nt er vi ew he was al er t  and 

appr eci at ed t he si gni f i cance of  t he quest i oni ng,  and he had 

pr evi ous encount er s wi t h pol i ce.   The St at e ar gues t hat  t he 

of f i cer ' s pr omi se of  not  spendi ng t he ni ght  i n j ai l  was kept ,  

Mi r anda war ni ngs wer e not  r equi r ed because Lemoi ne was not  i n 

cust ody,  t he comment  about  l i mi t ed phone access was not  pat ent l y 

unt r ue,  and usi ng decept i on i n an i nt er r ogat i on i s common and 

gener al l y accept abl e;  bal anced agai nst  Lemoi ne' s 

char act er i st i cs,  St oddar d' s conduct  was not  so coer ci ve t hat  i t  

over came Lemoi ne' s abi l i t y  t o r esi st .    
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¶21 Appl y i ng t he st andar d as l ai d out  i n Hoppe,  we l ook 

f i r st  t o t he char act er i st i cs of  t he def endant  and t hen t o t he 

t act i cs used by t he pol i ce.   As we have not ed pr evi ousl y,  t he 

c i r cui t  cour t ' s  f i ndi ngs i ndi cat e t hat  Lemoi ne was not  a 

vul ner abl e per son.   He was near l y 23 year s ol d at  t he t i me of  

t he i nt er vi ew.   He di d not  gr aduat e f r om hi gh school ,  but  t he 

year  he dr opped out  of  hi gh school  he ear ned a hi gh school  

equi val ency di pl oma ( HSED) .   Lemoi ne had a j ob as a t r uck 

dr i ver .   Dur i ng t he i nt er vi ew,  Lemoi ne asked r el evant  quest i ons 

t hat  r eveal ed t hat  he was t r acki ng t he i nt er vi ew.   Lemoi ne di d 

not  have any l i mi t at i ons physi cal l y or  emot i onal l y.   He st at ed 

dur i ng t he i nt er vi ew t hat  he had not  s l ept  s i nce t he pr evi ous 

day,  but  t he c i r cui t  cour t  j udge,  who wat ched a v i deot ape of  t he 

i nt er vi ew,  f ound hi m t o be al er t  at  al l  t i mes dur i ng t he 

quest i oni ng wi t h no si gns of  i mpai r ment .   Lemoi ne asser t s t hat  

he was ver y af r ai d of  j ai l  and l osi ng hi s j ob,  whi ch i mpact ed 

hi s emot i onal  s t at e,  but  t he c i r cui t  cour t  f ound t hat  " i f  

Lemoi ne had some i nt er nal  coer ci on or  pr essur es goi ng on t hey 

wer e not  made known t o t he det ect i ves, "  and t hat  he " appear ed 

basi cal l y at  ease and f i l l ed wi t h ener gy. "    

¶22 Lemoi ne' s pr evi ous exper i ence wi t h l aw enf or cement  i s 

anot her  r el evant  char act er i st i c i n t he det er mi nat i on of  

vol unt ar i ness.   See Hoppe,  261 Wi s.  2d 294,  ¶39.   The ci r cui t  

cour t  f ound t hat  Lemoi ne had no pr i or  " exper i ence wi t h l aw 

enf or cement  i n t he cr i mi nal  j ust i ce syst em,  but  he had some 

passi ng,  at  l east ,  acquai nt ance wi t h cour t  pr oceedi ngs i nsof ar  

as a f r i end' s  cour t  appear ance or  acquai nt ance' s cour t  
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appear ances. "   Dur i ng t he quest i oni ng,  Lemoi ne made r epeat ed 

r ef er ences t o bei ng a " f el on"  and al so t al ked about  a per son he 

knows who went  t o j ai l  f or  mol est i ng k i ds who i s now " on t hat  

l i s t  t hat  t hey have, "  pr esumabl y r ef er r i ng t o Wi sconsi n' s sex 

of f ender  r egi st r y,  showi ng some f ami l i ar i t y wi t h t he cr i mi nal  

j ust i ce syst em.   

¶23 Lemoi ne' s per sonal  char act er i st i cs di d not  make hi m 

vul ner abl e t o pol i ce pr essur es.   Whi l e he di d not  have ext ensi ve 

i nt er act i on wi t h t he cr i mi nal  j ust i ce syst em,  he cer t ai nl y had 

some f ami l i ar i t y wi t h t he syst em.   He was educat ed and hel d a 

good j ob,  and he r emai ned act i vel y engaged t hr oughout  t he 

i nt er vi ew.   We have hel d t hat  cer t ai n char act er i st i cs make 

def endant s par t i cul ar l y vul ner abl e l i ke mi nor s ( Jer r el l  C. J. ,  

283 Wi s.  2d 145,  ¶6,  f i ndi ng i nvol unt ar y a wr i t t en conf essi on of  

a 14- year s- ol d i n ei ght h gr ade)  and t hose i n t he hospi t al  

r ecei v i ng t r eat ment  ( St at e v.  Hoppe,  261 Wi s.  2d 294,  ¶27,  

f i ndi ng i nvol unt ar y st at ement s made by a def endant  descr i bed as 

dehydr at ed,  vomi t i ng,  suf f er i ng f r om t r emor s and hal l uci nat i ons,  

l et har gi c,  wi t h s l ur r ed speech,  di f f i cul t y t r acki ng quest i ons 

and l ow bl ood sugar ) .   See al so Spano v.  New Yor k,  360 U. S.  315,  

321- 22 ( 1959)  ( f i ndi ng i nvol unt ar y st at ement s made by a 

def endant  who had onl y one- hal f  year  of  hi gh school  and had a 

hi st or y of  emot i onal  i nst abi l i t y) .   Lemoi ne had none of  t he 

char act er i st i cs of  a def endant  who was as vul ner abl e as t hose 

per sons.  

¶24 The char act er i st i cs of  t he def endant  must  be bal anced 

agai nst  t act i cs used by pol i ce.   Cl appes,  136 Wi s.  2d at  236.   
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Lemoi ne was subj ect ed t o a non- cust odi al  i nt er r ogat i on t hat  

l ast ed about  75 t o 80 mi nut es.   The pol i ce of f i cer s t ook t wo 

br eaks,  l eavi ng Lemoi ne al one dur i ng t hose br eaks.   The 

i nt er vi ew t ook pl ace i n t he sher i f f ' s  depar t ment  i n a smal l  

r oom.   At  t i mes,  t wo det ect i ves quest i oned Lemoi ne.   Nei t her  of  

t hem t ol d Lemoi ne he was f r ee t o l eave.   The door  was cl osed,  

but  Lemoi ne was seat ed cl osest  t o t he door .   Bot h Lemoi ne and 

St oddar d had t hei r  phones t ur ned on dur i ng t he i nt er r ogat i on.   

St oddar d answer ed hi s phone at  l east  once,  and when Lemoi ne' s 

phone made a noi se,  St oddar d t ol d hi m he coul d answer  i t .   At  

one poi nt ,  Lemoi ne sai d he was uncomf or t abl e wi t h t he f emal e 

det ect i ve,  McCl ur e;  she pr ompt l y l ef t .   Lemoi ne t hen st at ed t hat  

he was comf or t abl e wi t h St oddar d wi t h whom he had had some pr i or  

cont act .   Ther e was no i ndi cat i on of  physi cal  or  s i gni f i cant  

psychol ogi cal  pr essur e pl aced on Lemoi ne.   Those i nt er vi ewi ng 

Lemoi ne spoke i n nor mal  t ones of  voi ce.   These f act s do not  

demonst r at e i nappr opr i at e pol i ce pr essur e or  t act i cs.  

¶25 We t ur n next  t o t he i nducement s,  t hr eat s,  and l ack of  

i nf or mat i on gi ven t o t he def endant  about  hi s r i ght s.   The pol i ce 

made some pr omi ses or  at  l east  pr ovi ded i ncent i ves f or  t el l i ng 

t hem what  t hey want ed t o hear ,  i ncl udi ng agr eei ng t o keep 

Lemoi ne out  of  j ai l  f or  t he ni ght . 8  The pol i ce al so i ndi cat ed 

t hat  i f  Lemoi ne was put  i n j ai l ,  he woul d be cut  of f  f r om 

communi cat i on,  i ncl udi ng,  by i mpl i cat i on,  communi cat i on wi t h a 

                                                 
8 The ci r cui t  cour t  f ound unr easonabl e Lemoi ne’ s bel i ef  t hat  

he woul d not  be j ai l ed at  al l  but  f ound t hat  a pr omi se of  not  
bei ng j ai l ed t hat  par t i cul ar  ni ght  was made by St oddar d.  
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l awyer .   I t  i s  t r ue t hat  Lemoi ne was not  i nf or med of  hi s r i ght  

t o counsel  or  hi s r i ght  agai nst  sel f - i ncr i mi nat i on.   As t he 

c i r cui t  cour t  f ound,  t hi s case woul d have been much easi er  i f  

t he i nt er vi ewer s had gi ven Lemoi ne such war ni ngs;  however ,  

Lemoi ne concedes t hat  such Mi r anda war ni ngs appl y t o cust odi al  

i nt er r ogat i ons,  and he makes no ar gument  t hat  he was i n cust ody 

or  t hat  t hey wer e r equi r ed her e.    

¶26 Lemoi ne was not  par t i cul ar l y vul ner abl e,  and 

t her ef or e,  t he conduct  of  t he of f i cer s was i nsuf f i c i ent  t o 

over come Lemoi ne' s abi l i t y  t o r esi st .   The t act i cs compl ai ned of  

wer e not  anywher e near  as har mf ul  as Lemoi ne asser t s.  

¶27 Fi r st ,  t he i nducement s of f er ed by t he pol i ce wer e not  

suf f i c i ent  t o make t he st at ement s i nvol unt ar y.   Thi s cour t  

exami ned pr omi ses made dur i ng i nt er vi ews i n St at e v.  Owens,  148 

Wi s.  2d 922,  436 N. W. 2d 869 ( 1989) .   I n Owens,  t he pol i ce 

pr omi sed a def endant  t hey woul d consol i dat e char ges i n mul t i pl e 

count i es t o one count y i n exchange f or  cooper at i on. 9  I d.  at  925.   

Thi s Cour t  f ound,  " [ a] l t hough a pr omi se was made t o t he 

def endant ,  i t  was f ul f i l l ed.  Ther ef or e,  i t  was not  par t  of  an 

i mper mi ssi bl e,  coer ci ve pol i ce t act i c whi ch coul d have r ender ed 

t he conf essi on i nvol unt ar y. "   I d.  at  931.    

¶28 Her e,  t he c i r cui t  cour t  made a f i ndi ng t hat  t he 

pr omi se made was a pr omi se not  t o spend t hat  ni ght  i n j ai l .   

                                                 
9 The def endant  al so ar gued t hat  t he pol i ce pr omi sed t o 

consol i dat e al l  char ges i nt o a s i ngl e char ge,  but  t he c i r cui t  
cour t  f ound t hat  no such pr omi se was made.   St at e v.  Owens,  148 
Wi s.  2d 922,  925,  436 N. W. 2d 869 ( 1989) .  
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St oddar d st at ed,  " I f  we get  t he t r ue st or y on you t oday,  I ' l l  

see t o i t  t hat  you don' t  spend t he ni ght  i n j ai l ,  okay?"   Thi s 

pr omi se was kept ,  and Lemoi ne di d not  go t o j ai l  t hat  ni ght .   

Consi st ent  wi t h Owens,  t hi s kept  pr omi se was not  coer ci ve. 10  The 

St at e c i t es sever al  cases f r om ot her  j ur i sdi ct i ons i n whi ch 

s i mi l ar  pr omi ses wer e made and subsequent  st at ement s wer e f ound 

t o be vol unt ar y. 11  I t  i s  not  aut omat i cal l y undul y coer ci ve t o 

pr omi se a benef i t  t o a suspect  i n exchange f or  cooper at i on.  See 

St at e v.  Cydzi k,  60 Wi s.  2d 683,  692,  211 N. W. 2d 421 ( 1973) .  

St oddar d' s pr omi se t o Lemoi ne i s not  t he t ype of  pr omi se t hat  

woul d r easonabl y over come t he abi l i t y  of  a suspect  l i ke Lemoi ne 

t o r esi st .    

¶29 Second,  Lemoi ne exagger at es t he consequences of  

St oddar d' s of f er  t o keep t he case out  of  t he publ i c f or um and 

t he paper s i n exchange f or  cooper at i on.   St oddar d st at ed t hat  

                                                 
10 Thi s i s not  t o say t hat  t her e coul d never  be a s i t uat i on 

i n whi ch a pr omi se t hat  was kept  woul d,  i n t he t ot al i t y of  t he 
c i r cumst ances,  be coer ci ve enough t o over come a def endant ’ s 
abi l i t y  t o r esi st ,  but  i n t hi s s i t uat i on,  t he pr omi se was not .   
The St at e r ecogni zed t hat  keepi ng a pr omi se i s not  al ways 
di sposi t i ve when i t  st at ed,  “ [ w] hi l e keepi ng such a pr omi se may 
not  necessar i l y  concl ude t he vol unt ar i ness i nqui r y,  i t  i s  an 
i mpor t ant  f act or  t hat  suppor t s a det er mi nat i on of  
vol unt ar i ness. ”  Resp.  Br .  at  11.  

11 St at e v.  Si l va,  674 P. 2d 443,  447,  450 ( I daho Ct .  App.  
1983) ,  St at e v.  Jungbauer ,  348 N. W. 2d 344,  346 ( Mi nn.  1984) ,   
St at e v.  J. G. ,  619 A. 2d 232,  239- 40 ( N. J.  Super .  Ct .  App.  1993) ,  
Peopl e v.  Van Kur en,  767 N. Y. S. 2d 323,  324 ( N. Y.  App.  Di v.  
2003) ,  Commonweal t h v.  Templ i n,  795 A. 2d 959,  966- 67 ( Pa.  2002) ,  
Uni t ed St at es v.  Mal e Juveni l e,  121 F. 3d 34,  42 ( 2d Ci r .  1997) ,  
Uni t ed St at es v.  Fer r ar a,  377 F. 2d 16,  17- 18 ( 2d Ci r .  1967) ;   
Resp.  Br .  at  10- 11.    
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t hey woul d not  make a " bi g pr oduct i on"  i n t he paper s i f  Lemoi ne 

cooper at ed.   Ther e i s no evi dence t hat  St oddar d di d anyt hi ng t o 

get  medi a i nvol ved i n t hi s case.   Even i f  St oddar d' s st at ement  

was a condi t i onal  pr omi se,  St oddar d kept  hi s pr omi se so t he 

st at ement  does not  wei gh agai nst  vol unt ar i ness her e.   See Owen,  

148 Wi s.  2d at  931.   Al so,  St oddar d suggest ed t hat  cooper at i ng 

wi t h t he di st r i c t  at t or ney woul d keep t hi s case out  of  cour t  and 

out  of  t he publ i c f or um – whi ch i s t r ue t o an ext ent .   Agr eei ng 

t o a pl ea l i mi t s t he number  of  cour t  appear ances i n a case,  

essent i al l y  keepi ng t he case out  of  t he publ i c f or um much mor e 

t han ot her wi se mi ght  occur .    

¶30 Thi r d,  Lemoi ne compl ai ns of  St oddar d' s i mpl i cat i on 

t hat  i f  Lemoi ne went  t o j ai l  he woul d be cut  of f  f r om 

communi cat i on,  i ncl udi ng communi cat i on wi t h a l awyer .   St oddar d 

i mpl i ed t hat  not  goi ng t o j ai l  t hat  day woul d " gi ve you t i me t o 

cal l  an at t or ney .  .  .  [ o] t her wi se,  you know,  we can l ock you 

up,  i f  we choose t o do so. "   St oddar d expl ai ned t hat  i n j ai l  

Lemoi ne woul d not  " be abl e t o make any phone cal l s or  anyt hi ng. "   

Lemoi ne ci t es St at e v.  War d,  2009 WI  60,  318 Wi s.  2d 301,  767 

N. W. 2d 236,  f or  t he pr oposi t i on t hat  hol di ng someone wi t hout  

al l owi ng t hem t o cont act  an at t or ney i s const i t ut i onal l y  

f or bi dden.   I n War d,  an of f i cer  t ol d t he suspect  t hat  she coul d 

not  make any phone cal l s whi l e i n cust ody.   I d. ,  ¶6.   Af t er  an 

hour  and f or t y mi nut es,  pol i ce t ol d her  t hat  t hi s pr ohi bi t i on 

di d not  appl y t o at t or ney phone cal l s.   I d.   The maj or i t y of  t he 

cour t  hel d t hat  t he c i r cumst ances di d not  dest r oy t he 

vol unt ar i ness of  t he conf essi on because t he vi ol at i on di d not  
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l ast  l ong enough t o war r ant  suppr essi on. 12 I d. ,  ¶54.  The cour t  

st at ed t hat  i t  i s  const i t ut i onal l y i mper mi ssi bl e t o hol d an 

i ndi v i dual  i n cust ody wi t hout  al l owi ng hi m or  her  t o cont act  an 

at t or ney.   I d. ,  ¶52.  However ,  mi sr epr esent at i ons by pol i ce " do 

not  necessar i l y  make a conf essi on i nvol unt ar y" ;  r at her ,  t hey ar e 

a r el evant  f act or  i n t he t ot al i t y of  t he c i r cumst ances.  I d. ,  

¶27.   Lemoi ne ar gues t hat  War d f or bi ds St oddar d f r om sayi ng 

phone cal l s wer e l i mi t ed i n j ai l ,  especi al l y because unl i ke i n 

War d,  Lemoi ne was never  t ol d t hat  at t or ney phone cal l s ar e 

al l owed f r om j ai l .   The St at e di st i ngui shes War d because War d 

was act ual l y i n cust ody wher eas Lemoi ne was not  i n cust ody.    

¶31 I n l i ght  of  t he maj or i t y hol di ng i n War d,  t he 

st at ement s made by St oddar d wer e not  t hemsel ves a const i t ut i onal  

v i ol at i on i n t hi s case because Lemoi ne was not  i n cust ody.   Thi s  

i s not  a s i t uat i on l i ke War d.   The ent i r e t i me t hat  of f i cer s 

quest i oned Lemoi ne,  he had access t o hi s cel l  phone,  and he was 

expl i c i t l y  i nf or med t hat  he coul d use i t .   St oddar d made a 

mi sst at ement  when he di d not  c l ar i f y t hat  at t or ney phone cal l s 

wer e al l owed i n j ai l ,  but  i n gener al ,  i t  i s  r easonabl e t o v i ew 

St oddar d' s comment s as an expl anat i on t hat  t aki ng car e of  t hi ngs 

out si de of  j ai l  i s  easi er .   Because t he comment s wer e 

                                                 
12 Just i ce Cr ooks di ssent ed,  j oi ned by Chi ef  Just i ce 

Abr ahamson and Just i ce Br adl ey,  on t he gr ounds t hat ,  despi t e 
War d’ s char act er i st i cs wei ghi ng t owar d vol unt ar i ness,  t he 
t act i cs used by pol i ce i ncl udi ng hol di ng War d i ncommuni cado f or  
over  24 hour s made War d’ s st at ement s and r eenact ment s 
i nvol unt ar y.   St at e v.  War d,  2009 WI  60,  ¶75,  318 Wi s.  2d 301,  
767 N. W. 2d 236 ( Cr ooks,  J. ,  di ssent i ng) .   
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t echni cal l y a mi sr epr esent at i on,  t hey wei gh t owar d a f i ndi ng of  

i nvol unt ar i ness,  but  i n t he cont ext  of  t he whol e i nt er vi ew,  t hey 

do not  suf f i ce t o make Lemoi ne' s st at ement s i nvol unt ar y.   

¶32 Four t h,  exagger at i ons of  evi dence agai nst  a def endant  

ar e t he l east  coer ci ve pol i ce decept i ons because t hey can be 

count er ed wi t h t he knowl edge of  t he per son bei ng quest i oned.   

St at e v.  Tr i ggs,  2003 WI  App 91,  264 Wi s.  2d 861,  663 N. W. 2d 

396,  st at ed:   

Of  t he numer ous var i et i es of  pol i cy t r i cker y .  .  .  a 
l i e t hat  r el at es t o a suspect ' s connect i on t o t he 
cr i me i s t he l east  l i kel y t o r ender  a conf essi on 
i nvol unt ar y .  .  .  I nf l at i ng evi dence of  [ t he 
def endant ' s]  gui l t  i nt er f er ed l i t t l e,  i f  at  al l ,  wi t h 
hi s " f r ee and del i ber at e choi ce"  of  whet her  t o 
conf ess,  f or  i t  di d not  l ead hi m t o consi der  anyt hi ng 
beyond hi s own bel i ef s r egar di ng hi s act ual  gui l t  or  
i nnocence,  hi s mor al  sense of  r i ght  and wr ong,  and hi s 
j udgment  r egar di ng t he l i kel i hood t hat  t he pol i ce had 
gar ner ed enough val i d evi dence l i nki ng hi m t o t he 
cr i me.  I n ot her  wor ds,  t he decept i on di d not  i nt er j ect  
t he t ype of  ext r i nsi c consi der at i ons t hat  woul d 
over come [ t he def endant ' s]  wi l l  by di st or t i ng an 
ot her wi se r at i onal  choi ce of  whet her  t o conf ess or  
r emai n s i l ent .  

I d. ,  ¶19 ( c i t at i ons omi t t ed) .   Her e,  t he det ect i ves st at ed t hat  

ext ensi ve t est s had been done and t hat  i t  pr obabl y woul d not  

l ook good f or  Lemoi ne when t he r esul t s came i n.   Thi s 

i nf or mat i on woul d not  have caused Lemoi ne t o make an i nvol unt ar y 

st at ement  because Lemoi ne coul d check any exagger at i ons wi t h hi s  

own memor y of  t he event  and det er mi ne whet her  t he i nt er vi ewer  

was l y i ng.    

¶33 Fi nal l y,  no one i n t hi s case di sput es t hat  Mi r anda 

war ni ngs wer e not  gi ven t o Lemoi ne.   Lemoi ne ar gues t hat  t he 
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l ack of  Mi r anda war ni ngs exacer bat e t he ot her  t act i cs used by 

t he pol i ce under  t he t ot al i t y of  t he c i r cumst ances.   I t  i s  t r ue 

t hat  i n t hi s case,  Mi r anda war ni ngs wer e not  r equi r ed,  but  t he 

l ack of  war ni ngs i s st i l l  r el evant .   Hoppe cl ear l y hol ds t hat  

one of  t he r el evant  f act or s i n t he anal ysi s of  t he t ot al i t y of  

t he c i r cumst ances i s " whet her  t he def endant  was i nf or med of  t he 

r i ght  t o counsel  and r i ght  agai nst  sel f - i ncr i mi nat i on. "   Hoppe,  

261 Wi s.  2d 294,  ¶39.   The l ack of  t hese war ni ngs,  even when not  

r equi r ed by t he r el evant  case l aw,  i s a r el evant  pi ece of  t he 

equat i on.   The ci r cui t  cour t  st at ed i n i t s or al  deci s i on,  " [ I ] t  

i s  c l ear  no Mi r anda war ni ngs wer e gi ven,  whi ch woul d make t hi s 

an easi er  case by a l ot . "   Whi l e r el evant ,  t he l ack of  war ni ngs 

i s not  di sposi t i ve,  and i n t hi s case,  i t  does not  t i p t he scal es 

t o make Lemoi ne' s st at ement s i nvol unt ar y.    

¶34 For  t hese r easons,  we agr ee wi t h t he c i r cui t  cour t ' s 

det er mi nat i on t hat  Lemoi ne' s st at ement s wer e vol unt ar y and t hus 

admi ssi bl e.   Consi der i ng al l  r el evant  f act or s,  t he t act i cs of  

t he pol i ce i n t hi s case di d not  over come Lemoi ne' s wi l l  or  hi s  

abi l i t y  t o r esi st .   The St at e met  i t s bur den of  showi ng 

vol unt ar i ness by a pr eponder ance of  t he evi dence.  

B.  Har r i son/ Anson Anal ysi s 

¶35 We br i ef l y addr ess t he anal ysi s  t hat  woul d f ol l ow i f  

we had f ound Lemoi ne' s st at ement s i nvol unt ar y.   The St at e and 

Lemoi ne agr ee t hat  i f  t he st at ement s ar e f ound t o be i nvol unt ar y 

on appeal ,  af t er  Lemoi ne t est i f i ed at  t r i al ,  t hen t he next  

pr oper  st ep i s t o conduct  a Har r i son/ Anson anal ysi s.   We not e 

t hat  Lemoi ne moved f or  r econsi der at i on at  t he cour t  of  appeal s 
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f or  f ai l ur e t o conduct  a Har r i son/ Anson anal ysi s,  and t he cour t  

of  appeal s deni ed i t ,  st at i ng,  " we have al r eady addr essed and 

r ej ect ed Lemoi ne' s Har r i son ar gument  by hol di ng t hat  t he er r or  

was har ml ess.   Not hi ng i n t he mat er i al s submi t t ed causes us t o 

r econsi der  our  deci s i on. "   St at e v.  Lemoi ne,  No.  2010AP2597,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Oct .  13,  2011) .    

¶36 I n Har r i son v.  Uni t ed St at es,  392 U. S.  219 ( 1968) ,  t he 

Uni t ed St at es Supr eme Cour t  f ound t hat  when st at ement s l at er  

det er mi ned t o be i nadmi ssi bl e ar e used at  t r i al  and t he 

def endant  t akes t he st and and t est i f i es,  t her e must  be a 

det er mi nat i on of  whet her  t he def endant ' s t est i mony at  t r i al  was 

i mpel l ed by t he admi ssi on of  t he i l l egal l y obt ai ned st at ement s 

i n v i ol at i on of  t he Fi f t h Amendment .   I d.  at  224- 25.   I n St at e 

v.  Anson,  2005 WI  96,  282 Wi s.  2d 629,  698 N. W. 2d 776,  t hi s 

cour t  hel d t hat  t he r evi ew r equi r ed by Har r i son i s a paper  

r evi ew wher e t he ci r cui t  cour t  makes hi st or i cal  f i ndi ngs of  f act  

based on t he ent i r e r ecor d.   I d. ,  ¶13.   The t est  l ai d out  i n 

Anson r equi r es t he St at e t o pr ove beyond a r easonabl e doubt  t he 

f ol l owi ng:    

Fi r st ,  t he c i r cui t  cour t  must  consi der  whet her  t he 
def endant  t est i f i ed " i n or der  t o over come t he i mpact  
of  [ st at ement s]  i l l egal l y obt ai ned and hence 
i mpr oper l y i nt r oduced [ . ] "  Har r i son,  392 U. S.  at  223,  
88 S. Ct .  2008.  Second,  even i f  t he cour t  conc l udes 
t hat  t he def endant  woul d have t aken t he st and,  i t  must  
det er mi ne whet her  t he def endant  woul d have r epeat ed 
t he damagi ng t est i moni al  admi ssi ons " i f  t he pr osecut or  
had not  al r eady spr ead t he pet i t i oner ' s conf essi ons 
bef or e t he j ur y. "  I d.  at  225–26,  88 S. Ct .  2008.    
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I d. ,  ¶14.   Onl y af t er  a Har r i son/ Anson anal ysi s does t he cour t  

pr oceed t o a har ml ess er r or  anal ysi s.   See i d. ,  ¶¶15- 16.   I n 

t hi s case,  we deci de t hat  Lemoi ne' s st at ement s ar e vol unt ar y.   

Ther ef or e,  t her e i s no need t o pr oceed t o a Har r i son/ Anson or  a 

har ml ess er r or  anal ysi s.  

I V.  CONCLUSI ON 

¶37 We hol d t hat  t he admi ssi on of  Lemoi ne' s st at ement s at  

t r i al  was not  er r or  because,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t he st at ement s wer e vol unt ar y.   The wel l -

est abl i shed t est  f or  vol unt ar i ness bal ances t he per sonal  

char act er i st i cs of  t he def endant  agai nst  pr essur es i mposed by 

l aw enf or cement  of f i cer s t o det er mi ne i f  t he pr essur es exceeded 

t he def endant ' s abi l i t y  t o r esi st .   Cl appes,  136 Wi s.  2d at  236.   

Not hi ng about  Lemoi ne made hi m par t i cul ar l y vul ner abl e;  he was 

22 year s ol d,  had ear ned a hi gh school  equi val ency di pl oma 

( HSED) ,  hel d a j ob as a t r uck dr i ver ,  was f ami l i ar  wi t h one of  

t he i nt er vi ewi ng of f i cer s,  and was asser t i ve enough t o voi ce hi s 

di scomf or t  wi t h a f emal e of f i cer ' s pr esence,  a concer n t he 

pol i ce accommodat ed.   The i nt er r ogat or  over st at ed t he evi dence 

agai nst  Lemoi ne and pr ovi ded Lemoi ne wi t h i ncent i ves t o gi ve 

i nf or mat i on,  i nc l udi ng a pr omi se t hat  Lemoi ne woul d not  be 

j ai l ed f or  t he ni ght  i f  he t ol d t he " t r ue st or y. "   When 

bal anced,  however ,  agai nst  t he char act er i st i cs of  Lemoi ne,  t he 

t act i cs used by t he pol i ce i n t he 75 t o 80 mi nut e i nt er r ogat i on 

di d not  r i se t o t he l evel  of  bei ng coer ci ve.   Ther ef or e,  i t  was 

not  er r or  f or  t he c i r cui t  cour t  t o admi t  t he vol unt ar y 
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st at ement s at  t r i al .   Accor di ngl y,  t hough our  anal ysi s di f f er s  

f r om t hat  of  t he cour t  of  appeal s,  we af f i r m i t s deci s i on.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶38 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s case 

cal l s upon t he cour t  t o addr ess t wo i ssues:  ( 1)  whet her  t he 

def endant ' s conf essi on was vol unt ar y;  and ( 2)  whet her  t he cour t  

of  appeal s er r ed by not  conduct i ng a Har r i son/ Anson anal ysi s.   I  

wr i t e separ at el y t o addr ess bot h i ssues.  

I  

¶39 The maj or i t y has cor r ect l y st at ed t he l egal  pr i nci pl es 

gover ni ng t he det er mi nat i on of  t he vol unt ar i ness of  conf essi ons.   

Vol unt ar i ness i s eval uat ed on a case- by- case basi s by anal yzi ng 

t he t ot al i t y of  t he c i r cumst ances.   Bot h t he c i r cui t  cour t  and 

cour t  of  appeal s concl uded t hat  t hi s case pr esent s a c l ose cal l  

on t he i ssue of  vol unt ar i ness.   I  agr ee i t  i s  c l ose but ,  i n my 

opi ni on,  t hi s def endant ' s conf essi on was i nvol unt ar y.  

¶40 I  wat ched t he vi deo of  t he i nt er r ogat i on.   Thi s i s a 

c l ose case because t he vi deo i s,  on i t s sur f ace,  r eassur i ng t hat  

t he i nt er r ogat i on was conduct ed i n a pol i t e,  sol i c i t ous and non-

t hr eat eni ng manner .   Yet ,  t he i nt er r ogat i on t echni ques usi ng 

decept i on and pr omi ses came r i ght  out  of  t he gui debooks on how 

t o i nt er r ogat e a suspect  t o i nduce a conf essi on.   The 

i nt er r ogat i on t echni ques used her e have not  been condemned out  

of  hand by t he Uni t ed St at es Supr eme Cour t ,  but  t hey have t o be 

car ef ul l y exami ned i n each case.   Ti ppi ng t he scal e f or  me her e 

i s t hat  i n addi t i on t o t he decept i ve i nt er r ogat i on t echni ques 

and t he def endant ' s per sonal  vul ner abi l i t i es,  t he l aw 

enf or cement  of f i cer s mi si nf or med t he def endant  of  hi s 

const i t ut i onal  r i ght  t o cal l  an at t or ney.   I n consi der i ng t he 

t ot al i t y of  c i r cumst ances,  t he mi si nf or mat i on about  t he 
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def endant ' s const i t ut i onal  r i ght s pushes t hi s case over  t he l i ne 

f or  me. 1    

¶41 I  r ecogni ze t hat  " no conf essi on f ol l owi ng 

i nt er r ogat i on i s  compl et el y vol unt ar y i n t he psychol ogi cal  sense 

of  t he wor d. " 2  I n det er mi ni ng vol unt ar i ness,  a cour t  appl i es 

l egal  pr i nci pl es,  not  psychol ogi cal  or  phi l osophi cal  pr i nci pl es.   

¶42 Under  t he l aw,  a conf essi on i s not  vol unt ar y when t he 

pr essur es i mposed by l aw enf or cement  exceed t he suspect ' s 

abi l i t y  t o r esi st . 3   

¶43 Conf essi ons ar e t he pr oduct  of  t he s i t uat i onal  

pr essur es i nher ent  i n t he condi t i ons of  i nt er r ogat i on,  i ncl udi ng 

excessi vel y l ong quest i oni ng,  t he pr esent at i on of  f al se 

i ncr i mi nat i ng evi dence,  and t he use of  t hemes t hat  i mpl y  

                                                 
1 No one cl ai ms t hat  t he l aw enf or cement  of f i cer s wer e 

r equi r ed t o gi ve t he def endant  Mi r anda war ni ngs.   The cour t  has,  
however ,  emphasi zed t he i mpor t ance of  t he Mi r anda war ni ngs and 
t he const i t ut i onal  r i ght s t he Mi r anda deci s i on pr ot ect s.    

I  concl ude t hat  l aw enf or cement  of f i cer s who do not  have t o 
gi ve t he Mi r anda war ni ngs er r  i n gi v i ng a suspect  mi si nf or mat i on 
about  hi s or  her  const i t ut i onal  r i ght s r egar di ng counsel .   See 
St at e v.  Knapp,  2003 WI  121,  ¶¶46,  73,  265 Wi s.  2d 278,  666 
N. W. 2d 881 ( an of f i cer ' s i nt ent i onal  omi ssi on of  Mi r anda 
war ni ngs t o get  i nf or mat i on f r om a suspect  ent i t l ed t he suspect  
t o have physi cal  evi dence agai nst  hi m suppr essed at  t r i al  when 
he gave i ncr i mi nat i ng st at ement s bef or e bei ng advi sed of  hi s 
Mi r anda r i ght s) .  

2 Fr ed E.  I nbau et  al . ,  Cr i mi nal  I nt er r ogat i on and 
Conf essi ons 417 ( 4t h ed.  2004) .  

3 See maj or i t y op. ,  ¶3;  Knapp,  265 Wi s.  2d 278,  ¶89 ( c i t i ng 
St at e v.  Cl appes,  136 Wi s.  2d 222,  235- 36,  401 N. W. 2d 759 
( 1987) ) .   
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l eni ency. 4  The i nt er r ogat i on t echni ques ai m t o br eak down t he 

suspect ' s wi l l  unt i l  he pr ovi des t he pol i ce wi t h t he i nf or mat i on 

t hey ar e l ooki ng f or .    

¶44 Conf essi ons ar e al so t he pr oduct  of  t he per sonal  

vul ner abi l i t i es of  t he suspect .   The cour t  must  t her ef or e 

consi der  such f act or s as t he suspect ' s age;  educat i on;  

i nt el l i gence;  physi cal ,  ment al  and emot i onal  condi t i on;  

per sonal i t y t r ai t s;  and pr evi ous exper i ence wi t h l aw 

enf or cement . 5   

¶45 The si ngl e- mi nded pur pose of  i nt er r ogat i ng t he 

def endant  i n t he pr esent  case was t o el i c i t  an i ncr i mi nat i ng 

st at ement  and per haps a f ul l  conf essi on t o assi st  t he di st r i ct  

at t or ney i n secur i ng a convi ct i on.   The Sauk Count y Sher i f f ' s  

Depar t ment  was not  i nvest i gat i ng a cr i me f or  whi ch i t  di d not  

have a suspect  or  a v i abl e l ead.   Det ect i ve McCl ur e had r ecei ved 

a r epor t  f r om t he vi ct i m' s mot her  and a st at ement  f r om t he 

vi ct i m t hat  t he def endant  had commi t t ed a sexual  assaul t .   The 

onl y t hi ng l ef t  t o do was t o get  a conf essi on f r om t he 

def endant .  

¶46 The i nt er r ogat i on was conduct ed i n a subt l e,  qui et ,  

and non- t hr eat eni ng way.   Dur i ng t he ent i r e i nt er r ogat i on,  l aw 

enf or cement  of f i cer s wer e pol i t e and sol i c i t ous of  t he 

def endant .   They posed as t he def endant ' s f r i ends,  t her e t o hel p 

                                                 
4 Jenni f er  T.  Per i l l o & Saul  M.  Kassi n,  I nsi de 

I nt er r ogat i on:   The Li e,  The Bl uf f ,  and Fal se Conf essi ons,  35 
Law & Hum.  Behav.  327 ( 2011) .  

5 St at e v.  Cl appes,  136 Wi s.  2d 222,  235- 37,  401 N. W. 2d 759 
( 1987) ;  see al so I nbau et  al . ,  supr a not e 2,  at  417.  
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t he def endant .   The t echni ques used wer e r i ght  out  of  t he books 

on how t o i nt er r ogat e a suspect  t o i nduce a conf essi on.   They 

wer e i nt er r ogat i on t echni ques r ecommended t o br eak down a 

suspect ' s nat ur al  i ncl i nat i on t o deny wr ongdoi ng.    

¶47 The def endant  her e was i nt er vi ewed i n a smal l ,  

wi ndowl ess r oom,  wi t h no di st r act i ons,  desi gned t o i nduce st r ess 

and st r uct ur ed t o pr omot e a sense of  i sol at i on and cr eat e a 

sense of  anxi et y,  despai r ,  and a desi r e t o escape. 6 

¶48 For  t he f i r st  hal f  of  t he i nt er r ogat i on,  whi ch went  on 

f or  near l y an hour  and a hal f ,  t he def endant  deni ed 

i nappr opr i at el y t ouchi ng t he vi ct i m.   Onl y af t er  t he Li eut enant  

of f er ed decept i ve mi si nf or mat i on about  evi dence agai nst  t he 

def endant ,  made pr omi ses t o t he def endant ,  and mi si nf or med t he 

def endant  of  hi s const i t ut i onal  r i ght  t o counsel ,  di d t he 

def endant  conf ess t o t he cr i me.  

¶49 The Li eut enant  used t he f al se evi dence pl oy,  by whi ch 

i nt er r ogat or s bol st er  an accusat i on by pr esent i ng t he suspect  

wi t h supposedl y i ncont r over t i bl e evi dence of  hi s gui l t . 7     

¶50 The Li eut enant  made mul t i pl e asser t i ons r egar di ng t he 

vi ct i m' s physi cal  exam;  no asser t i ons wer e based i n f act .   The 

Li eut enant  t ol d t he def endant  t hat  t he v i ct i m went  t hr ough " ver y 

l engt hy medi cal  pr ocedur es"  and t hat  t hey had some " pr et t y sol i d 

evi dence. "   The Li eut enant  asked t he def endant  f or  a DNA swab,  

                                                 
6 I nbau et  al . ,  supr a not e 2,  ch.  5;  Saul  M.  Kassi n et  al . ,  

Pol i ce- I nduced Conf essi ons:  Ri sk Fact or s and Recommendat i ons,  34 
Law & Hum.  Behav.  3,  6- 7 ( 2010) .  

7 Per i l l o & Kassi n,  supr a not e 4.  
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i mpl y i ng t her e was some sor t  of  DNA evi dence.   When t hat  di d not  

wor k,  t he Li eut enant  st at ed t hat  t he v i ct i m was get t i ng 

" speci al i zed t est i ng, "  and t hat  t hey had enough wi t h t he " t est s  

and t est i moni es"  f or  pr obabl e cause and he and t he di st r i ct  

at t or ney wer e conf i dent  t he al l egat i ons wer e t r ue.  

¶51 I n r eal i t y,  t he physi cal  exam per f or med on t he vi ct i m 

f ound no evi dence of  a sexual  assaul t .  

¶52 The Li eut enant  t ol d t he def endant  t hat  t he onl y way he 

coul d be hel ped was t o " come cl ean. "   The Li eut enant  expl ai ned 

t hat  t he har der  pol i ce have t o wor k,  t he l ess sympat hy t hey 

woul d have f or  t he def endant .   The Li eut enant  t ol d t he def endant  

t hat  he di d not  bel i eve hi s st or y and t hat ,  i f  t he def endant  

woul d " come cl ean, "  t he of f i cer s coul d hel p hi m out  " by not  

maki ng a bi g pr oduct i on i n t he [ newspaper ] . "   Maj or i t y op. ,  ¶8.   

¶53 Maki ng t hr eat s or  pr omi ses dur i ng an i nt er r ogat i on 

t hat  addr ess t he consequences about  whi ch t he suspect  i s  

concer ned i s ver y i nf l uent i al  i n br eaki ng a suspect ' s wi l l  and 

st r addl es t he l i ne of  per mi ssi bi l i t y . 8   

¶54 The def endant  was ver y concer ned about  l osi ng hi s j ob;  

about  spendi ng a ni ght  i n j ai l ;  about  endi ng up i n cour t ;  and 

about  havi ng hi s conduct  publ i c i zed i n t he communi t y.   

¶55 The Li eut enant  pl ayed t o al l  of  t he def endant ' s 

concer ns.    

¶56 The Li eut enant  assur ed t he def endant  t hat  i f  he 

admi t t ed t o t he al l egat i ons,  whi ch wer e a f el ony,  t he f el ony 

                                                 
8 I nbau et  al . ,  supr a not e 2,  at  418.  
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convi ct i on woul d not  pr event  hi m f r om keepi ng hi s j ob dr i v i ng a 

t r uck.   Maj or i t y op. ,  ¶8.    

¶57 The Li eut enant  descr i bed t hr ee scenar i os t o t he 

def endant :  " We can ar r est  you and put  you i n j ai l ,  and you wi l l  

go t o cour t  t omor r ow.   We can gi ve you a c i t at i on and send you 

down t he r oad.   Or  we can do not hi ng and wai t  unt i l  we get  

ever yt hi ng. "   The def endant  r equest ed t he ci t at i on.   The 

Li eut enant  r epl i ed:   " No,  I ' m not  goi ng t o gi ve you t he choi ce. "  

Maj or i t y op. ,  ¶9.  

¶58 The Li eut enant  t ol d t he def endant :   " I f  we get  t he 

t r ue st or y on you t oday,  I ' l l  see t o i t  t hat  you don' t  spend t he 

ni ght  i n j ai l ,  okay?"   The def endant ' s r esponse t o t he 

Li eut enant  was:   " Just  don' t  t ake me t o j ai l ,  and I ' l l  admi t  t o 

i t . "   

¶59 The Li eut enant  kept  hi s pr omi se t o keep t he def endant  

out  of  j ai l  f or  t he ni ght .   He al so encour aged t he def endant  t o 

t al k wi t h t he di st r i ct  at t or ney so t hat  " i t  doesn' t  end up i n 

cour t "  or  " i n t he publ i c f or um. "   Maj or i t y op. ,  ¶10.  

¶60 The Li eut enant  advi sed t he def endant  t hat  i f  he 

conf essed,  he woul d be abl e t o consul t  wi t h an at t or ney as 

f ol l ows:   

And i t  wi l l  gi ve you t i me t o cal l  an at t or ney and get  
your  ducks i n a r ow;  al l  r i ght ?  Ot her wi se,  you know,  
we can l ock you up,  i f  we choose t o do so.   Whi ch ki nd 
of  l i mi t s your  abi l i t y  of  what  you can get .  

¶61 When t he def endant  asked what  he meant ,  t he Li eut enant  

r epl i ed:   " Wel l ,  you' r e not  goi ng t o be abl e t o make any phone 

cal l s or  anyt hi ng. "  
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¶62 The Li eut enant  was not  f ul l y  t r ut hf ul  i n advi s i ng t he 

def endant  about  hi s i nabi l i t y  t o cal l  or  speak t o an at t or ney 

unl ess t he def endant  conf essed.   I ndeed t he Li eut enant ' s advi ce 

cont r avened t he Mi r anda war ni ngs:  an accused has t he r i ght  t o 

r emai n s i l ent  and t he r i ght  t o have a l awyer  pr esent .  

¶63 The def endant  was 22 year s of  age wi t h l i mi t ed 

exper i ence wi t h l aw enf or cement .   He was at  an age suscept i bl e 

t o pol i ce coer ci on. 9  The def endant  appear ed ver y naï ve i n t he 

v i deo and not  at  al l  awar e of  or  suspi c i ous of  t he l aw 

enf or cement  of f i cer ' s mot i ves or  t act i cs.    

¶64 The cour t  summar i zed t he f act or s a cour t  shoul d 

consi der  i n det er mi ni ng whet her  a conf essi on was vol unt ar y i n 

St at e v.  Cl appes,  136 Wi s.  2d 222,  235- 37,  401 N. W. 2d 759 

( 1987) ,  as f ol l ows:   

I n det er mi ni ng whet her  a conf essi on was vol unt ar i l y  
made,  t he essent i al  i nqui r y i s whet her  t he conf essi on 
was pr ocur ed vi a coer ci ve means or  whet her  i t  was t he 
pr oduct  of  i mpr oper  pr essur es exer ci sed by t he pol i ce.   
The pr esence or  absence of  act ual  coer ci on or  i mpr oper  

                                                 
9 Ther e i s no cl ai m i n t he pr esent  case t hat  t he def endant  

made a f al se conf essi on.   St i l l ,  f al se conf essi ons can occur  i n 
bot h vol unt ar y and i nvol unt ar y conf essi ons.    

Near l y one quar t er  of  t hose exoner at ed t hr ough DNA i n t he 
Uni t ed St at es wer e wr ongf ul l y convi ct ed af t er  gi v i ng what  t ur ned 
out  t o be a f al se conf essi on.   See Per i l l o & Kassi n,  supr a not e 
4.  

Young suspect s ar e mor e l i kel y t o gi ve a f al se conf essi on.  
I n a r ecent  st udy anal yzi ng 125 f al se conf essi ons i n t he Uni t ed 
St at es bet ween 1971 and 2002,  t he l ar gest  sampl e ever  st udi ed,  
63% of  f al se conf essi ons wer e made by suspect s under  t he age of  
25.   Thi r t y- t wo per cent  of  t he suspect s wer e under  18,  meani ng 
t hat  31% of  t he t ot al  per sons f al sel y conf essi ng wer e bet ween 18 
and 25.   See Kassi n et  al . ,  supr a not e 6,  at  5.  
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pol i ce pr act i ces i s t he f ocus of  t he i nqui r y  because 
i t  i s  det er mi nat i ve on t he i ssue of  whet her  t he 
i ncul pat or y st at ement  was t he pr oduct  of  a " f r ee and 
unconst r ai ned wi l l ,  r ef l ect i ng del i ber at eness of  
choi ce. "  

I n exami ni ng whet her  a conf essi on was r at i onal l y and 
del i ber at el y made,  i t  i s  i mpor t ant  t o det er mi ne t hat  
t he def endant  was not  t he " v i ct i m of  a conspi cuousl y 
unequal  conf r ont at i on i n whi ch t he pr essur es br ought  
t o bear  on hi m by r epr esent at i ves of  t he st at e 
exceed[ ed]  t he def endant ' s abi l i t y  t o r esi st . "   Thi s 
det er mi nat i on i s made,  i n t ur n,  by exami ni ng t he 
t ot al i t y of  t he f act s and ci r cumst ances sur r oundi ng 
t he conf essi on.   The ul t i mat e det er mi nat i on of  whet her  
a conf essi on i s vol unt ar y under  t he t ot al i t y of  t he 
c i r cumst ances st andar d r equi r es t he cour t  t o bal ance 
t he per sonal  char act er i st i cs of  t he def endant  agai nst  
t he pr essur es i mposed upon hi m by pol i ce i n or der  t o 
i nduce hi m t o r espond t o t he quest i oni ng.  

The r el evant  per sonal  char act er i st i cs of  t he conf essor  
i ncl ude hi s age,  hi s educat i on and i nt el l i gence,  hi s 
physi cal  and emot i onal  condi t i on,  and hi s pr i or  
exper i ence wi t h t he pol i ce.   These f act or s must  be 
bal anced agai nst  t he pol i ce pr essur es and t act i cs 
whi ch have been used t o i nduce t he admi ssi on,  such as 
t he l engt h of  t he i nt er r ogat i on,  any del ay i n 
ar r ai gnment ,  t he gener al  condi t i ons under  whi ch t he 
conf essi ons t ook pl ace,  any excessi ve physi cal  or  
psychol ogi cal  pr essur e br ought  t o bear  on t he 
decl ar ant ,  any i nducement s,  t hr eat s,  met hods or  
st r at egi es ut i l i zed by t he pol i ce t o compel  a 
r esponse,  and whet her  t he i ndi v i dual  was i nf or med of  
hi s r i ght  t o counsel  and r i ght  agai nst  sel f -
i ncr i mi nat i on.  ( Emphasi s added;  i nt er nal  c i t at i ons 
omi t t ed. )  

¶65 I  have consi der ed t he f act or s set  f or t h i n Cl appes.   

The combi nat i on of  t he def endant ' s per sonal  char act er i st i cs,  t he 

decept i ve t act i cs,  and t he mi si nf or mat i on about  t he def endant ' s  

const i t ut i onal  r i ght  t o an at t or ney cr osses t he l i ne bet ween a 

vol unt ar y and an i nvol unt ar y conf essi on f or  me.   I n my opi ni on,  

t he pr essur es exceeded t he def endant ' s abi l i t y  t o r esi st .   I t ' s  
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a cl ose case,  but  i n my opi ni on,  t hi s def endant ' s conf essi on was 

i nvol unt ar y.  

I I  

¶66 I  al so wr i t e separ at el y her e t o cal l  at t ent i on t o t he 

second i ssue r ai sed by t he par t i es.   Thi s second i ssue i s,  i n my 

opi ni on,  t he r eason t he cour t  gr ant ed t he pet i t i on f or  r evi ew of  

t he case,  namel y t he Har r i son10/ Anson11 anal ysi s.   The cour t  of  

appeal s f ai l ed t o di scuss t hese cases.   I t  assumed t he 

conf essi on was i nvol unt ar y and went  di r ect l y t o a di scussi on of  

har ml ess er r or .   When t he def endant  moved t he cour t  of  appeal s 

t o r econsi der  i t s deci s i on f or  f ai l ur e t o conduct  a 

Har r i son/ Anson anal ysi s,  t he cour t  of  appeal s deni ed t he mot i on.   

The cour t  of  appeal s r esponded:  

[ W] e have al r eady addr essed and r ej ect ed Lemoi ne' s 
Har r i son ar gument  by hol di ng t hat  any er r or  was 
har ml ess.  

¶67 The par t i es di sput e var i ous i ssues ar i s i ng i n a 

Har r i son/ Anson anal ysi s,  i ncl udi ng:  

�  Does an appel l at e cour t  have t he aut hor i t y t o make a 

Har r i son det er mi nat i on? 

�  How does a Har r i son/ Anson anal ysi s compor t  wi t h a 

har ml ess er r or  anal ysi s?  

�  May a r evi ewi ng cour t  avoi d det er mi ni ng whet her  t he 

def endant ' s t est i mony was i mpel l ed by t he admi ssi on of  

                                                 
10 Har r i son v.  Uni t ed St at es,  392 U. S.  219 ( 1968) .  

11 St at e v.  Anson,  2005 WI  96,  282 Wi s.  2d 629,  698 
N. W. 2d 776.  
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hi s pol i ce st at ement  at  t r i al  and j ust  det er mi ne 

whet her  t he er r or  was har ml ess? 

�  Af t er  a r evi ewi ng cour t  has det er mi ned t hat  t he 

def endant ' s st at ement s wer e not  made vol unt ar i l y ,  may 

t he cour t  r el y  on t he def endant ' s t r i al  t est i mony t o 

det er mi ne t hat  any er r or  admi t t i ng t he conf essi on was 

har ml ess? 

�  I s a Har r i son det er mi nat i on based on a paper  r evi ew of  

t he r ecor d or  i s an evi dent i ar y hear i ng i n t he ci r cui t  

cour t  r equi r ed or  al l owed? 

�  I f  a Har r i son det er mi nat i on i s  made by t he c i r cui t  

cour t ,  does t he ci r cui t  cour t  make f i ndi ngs about  t he 

cr edi bi l i t y  or  pl ausi bi l i t y  of  a wi t ness' s t est i mony 

at  t r i al ? 

�  I f  a Har r i son det er mi nat i on i s  made by t he c i r cui t  

cour t ,  does t he ci r cui t  cour t  have t o addr ess t he 

i mpor t ance of  t he er r oneousl y admi t t ed evi dence,  al ong 

wi t h t he pr oper l y admi t t ed evi dence?  

�  Has t he St at e car r i ed i t s bur den of  pr ovi ng beyond a 

r easonabl e doubt  t hat  t he def endant ' s t est i mony at  

t r i al  i n t he pr esent  case was not  i mpel l ed by t he 

admi ssi on at  t r i al  of  hi s st at ement  t o pol i ce?   
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�  I f  t he def endant ' s t est i mony was i mpel l ed,  i s  t he 

er r or  pr ej udi c i al  per  se?12       

¶68 Because t he maj or i t y concl udes t hat  t he conf essi on was 

vol unt ar y,  i t  deci des t hat  i t  need not  and does not  addr ess any 

Har r i son/ Anson i ssues. 13  Never t hel ess,  t hi s cour t  has of t en 

deci ded an i mpor t ant  i ssue t hat  i s not  det er mi nat i ve but  i s 

f ul l y  br i ef ed and ar gued and i s  l i kel y t o ar i se agai n i n ot her  

cases. 14  Unf or t unat el y,  t hese Har r i son/ Anson i ssues awai t  

anot her  case.  
                                                 

12 Compar e Har r i son,  392 U. S.  at  226 ( " I t  has not  been 
demonst r at ed,  t her ef or e,  t hat  t he pet i t i oner ' s t est i mony was 
obt ai ned ' by means suf f i c i ent l y di st i ngui shabl e'  f r om t he 
under l y i ng i l l egal i t y ' t o be pur ged of  t he pr i mar y t ai nt . '   
Accor di ngl y,  t he j udgment  must  be r ever sed. " )  ( i nt er nal  c i t at i on 
omi t t ed) ;  and Anson,  282 Wi s.  2d 629,  ¶56 ( " We hol d t hat  t he 
St at e has not  demonst r at ed t hat  ' t he pet i t i oner ' s t est i mony was 
obt ai ned ' by means suf f i c i ent l y di st i ngui shabl e'  f r om t he 
under l y i ng i l l egal i t y ' t o be pur ged of  t he pr i mar y t ai nt . '   As 
such,  we hol d t hat  Anson' s t est i mony was i mpel l ed by t he St at e' s 
under l y i ng const i t ut i onal  v i ol at i on.   Thus,  we hol d t hat  t he 
c i r cui t  cour t ' s  er r or  i n f ai l i ng t o suppr ess Anson' s t ape-
r ecor ded st at ement ,  whi ch v i ol at ed hi s Si xt h Amendment  r i ght s,  
was not  har ml ess.   Ther ef or e,  we af f i r m t he deci s i on of  t he 
cour t  of  appeal s and r emand f or  a new t r i al . " )  ( i nt er nal  
c i t at i ons omi t t ed) .  

The Uni t ed St at es Supr eme Cour t  has di r ect ed a r evi ewi ng 
cour t  t o use ext r eme caut i on bef or e det er mi ni ng t hat  admi ssi on 
of  an i nvol unt ar y conf essi on was har ml ess.   Ar i zona v.  
Ful mi nant e,  499 U. S.  279,  296 ( 1991) .  

13 For  a di scussi on of  Har r i son,  see 3 Wayne R.  LaFave et  
al . ,  Cr i mi nal  Pr ocedur e §§ 9. 5( d) ,  10. 2( c)  ( 3d ed.  2007) .  

14 See,  e. g. ,  Les Moi se,  I nc.  v.  Rossi gnol  Ski  Co. ,  I nc. ,  
122 Wi s.  2d 51,  54 361 N. W. 2d 653 ( 1985)  ( We chose t o deci de t he 
i ssues pr esent ed f or  r evi ew because t he i ssue was l i kel y t o 
r ecur  and we di sagr eed wi t h t he deci s i on of  t he cour t  of  
appeal s,  even t hough our  opi ni on woul d not  af f ect  t he par t i es 
di r ect l y. ) ;  St at e ex r el .  La Cr osse Tr i bune v.  Ci r cui t  Cour t ,  
115 Wi s.  2d 220,  229- 230,  340 N. W. 2d 460 ( 1983) :   
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¶69 For  t he r easons set  f or t h,  I  wr i t e separ at el y i n 

di ssent .   

 

                                                                                                                                                             
[ T] hi s cour t  has hel d t hat  i t  wi l l  r et ai n a mat t er  f or  
det er mi nat i on al t hough t hat  det er mi nat i on can have no 
pr act i cal  ef f ect  on t he i mmedi at e par t i es:   Wher e t he 
i ssues ar e of  gr eat  publ i c i mpor t ance;  .  .  .  wher e t he 
pr eci se s i t uat i on under  consi der at i on ar i ses so 
f r equent l y t hat  a def i ni t i ve deci s i on i s essent i al  t o 
gui de t he t r i al  cour t s;  wher e t he i ssue i s l i kel y t o 
ar i se agai n and shoul d be r esol ved by t he cour t  t o 
avoi d uncer t ai nt y .  .  .  .  

Thi s cour t  has a l aw- decl ar i ng f unct i on,  t hat  i s ,  
det er mi ni ng on common- l aw pr i nci pl es what  t he l aw 
shoul d be i n v i ew of  t he st at ut or y and deci s i onal  l aw 
of  t he st at e and i n v i ew of  t he gener al  t r end of  t he 
l aw.  .  .  .  I t  i s  not  i nappr opr i at e f or  t hi s cour t ,  
wher e a pr obl em i s l i kel y t o r ecur ,  t o decl ar e t he l aw 
f or  t he gui dance of  ot her  cour t s,  even t hough t he 
par t i cul ar  cont r over sy i s moot  ( i nt er nal  c i t at i ons 
omi t t ed) .  
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